IN THE COURT OF COMMON PLEAS OF CUMBERLAND COUNTY, PENNSYLVANIA
CIVIL ACTION – LAW
HSS INVESTORS, LLC,
Appellant
v.
SILVER SPRING TOWNSHIP,
Appellee

:
:
:
:
:
:
:

No. 2019-08258

LAND USE APPEAL

SETTLEMENT AGREEMENT
This Settlement Agreement (“Agreement”) is made as of this ____ day of
______________, 2020, by and between HSS INVESTORS, LLC, a Pennsylvania
limited liability company, its successors and assigns ("HSS") and Silver Spring
Township, a municipality located in Cumberland County, Pennsylvania (the
"Township").
BACKGROUND
Property
A.

HSS is the record owner of nine adjacent parcels consisting of a total of

approximately 451 acres located along the eastern and western sides of Hempt Road in
the Township, as more particularly shown and labeled as the “HSS Property” on the
plan attached and incorporated as Exhibit A (the “HSS Property”). HSS also is the
equitable owner of approximately 26 acres of land located to the east of the HSS
Property and on the western side of Woods Drive, as more particularly shown and
labeled “Woods Drive Land” on the Exhibit A (the “Woods Drive Land”).

B.

Approximately 424 acres of the HSS Property are located in the

Agricultural (A) Zone under the Township’s Zoning Ordinance and Zoning Map (the
“HSS Rezoning Land”), as codified under Chapter 415 of the Code of the Township of
Silver Spring. The remaining 27 acres are located in the Light Industrial (I-1) Zone
under the Zoning Ordinance and Zoning Map.
C.

The HSS Property is virtually surrounded by zoning classifications that

permit more intensive development, as follows:
(1)

To the south and east, the I-1 Industrial Zone, which is one of the

more intensive zoning district under the Ordinance and which permits a variety of
industrial uses;
(2)

To the west, the I-2 Industrial Zone, which is the most intensive

zoning classification under the Ordinance and permits a variety of industrial uses;
(3)

To the northeast, the C-3 Highway Commercial Zone, which is the

most intensive commercial zoning classification under the Ordinance; and
(4)

To the east, a narrow strip of R-1 Residential District and then

additional I-1 Industrial Zoned lands;
D.

Not only is the HSS Property nearly surrounded by zoning classifications

that permit much more intensive development, it actually is surrounded by much more
intensive uses. Industrial uses and development are located to the west, south, and
east of the HSS Property and various commercial uses are located along Carlisle Pike
(SR 0011) to the east.
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Curative Amendment Application
E.

On October 24, 2018, HSS filed a Curative Amendment Application

(“Application”) with the Township, challenging on substantive grounds the validity of
the current Agricultural Zone classification of the HSS Property.
F.

The Application included a proposed curative amendment in the form of

rezoning the entirety of the HSS Property to the General Industrial (I-2) District, together
with a site plan for site specific relief proposing five industrial buildings totaling a floor
area of approximately five million square feet of industrial/distribution center uses (the
“Industrial Plan”).
G.

The Township declined to commence a hearing on the Application within

the 60 day deadline under Section 916.1(d) of the Pennsylvania Municipalities Planning
Code (“MPC”), 53 P.S. § 10916.1(d), as had been extended with HSS’ consent. Such
failure resulted in a deemed denial of the Application pursuant to Section 916.1(f)(1) of
the MPC, 53 P.S. § 10916.1(f)(1).
Land Use Appeal
H.

On or about August 16, 2019, HSS filed a Land Use Appeal of the

deemed denial of the Application (the “Land Use Appeal”).
I.

Because this Land Use Appeal is a matter brought before the Court of

Common Pleas pursuant to Section 916.1 of the MPC, Section 1105-A of the MPC
precludes the matter from being remanded to the Township for the taking of additional
evidence, and an evidentiary hearing before the Court is necessary.
Alternative Development
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J.

Rather than proceeding with hearings on the Land Use Appeal, the

Township and HSS desire an alternative development of the HSS Property that better
serves the public interest than does the Industrial Plan that is proposed as part of the
Application and to which HSS asserts that it is entitled to site specific relief.
K.

The alternative development is contemplated to be a mix of residential,

commercial and civic uses in a pedestrian-oriented, main street-type layout that creates
a sense of place within the Township, with industrial uses being restricted to the
western part of the HSS Property, away from Carlisle Pike and next to existing industrial
buildings.
L.

As generally depicted on the plan that is attached and incorporated as

Exhibit A, this alternative development (the “Alternative Development”) contemplates
dividing the HSS Property into five areas:
(1)

Retail/Commercial Core Area, which consists of the HSS Property’s

frontage along Carlisle Pike (approximately 24 acres) and is to include a mix of retail,
restaurant and/or other compatible uses in a neotraditional design that creates a sense
of place at the Hempt Road entrance to the Alternative Development from Carlisle Pike.
This area is shown and labeled as the “Retail/Commercial Core Area” on Exhibit A
(the “Retail/Commercial Core Area”);
(2)

Residential/Civic Core Area, which consists of an approximately

102-acre portion of the HSS Property to the east of Hempt Road and is to include a mix
of townhome and multifamily dwellings, with small scale civic or compatible commercial
uses, in a neotraditional design that emphasizes streetscape and architectural appeal.
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This area is shown and labeled as the “Residential/Civic Core Area” on Exhibit A (the
“Residential/Civic Core Area”);
(3)

Business Park Area, which will serve as an extension of the

existing business park to the west and generally consists of an approximately 186-acre
portion of the HSS Property that is located to the west of Hempt Road and to the south
of the Retail/Commercial Core Area. This area is shown and labeled as the “Business
Park Area” on Exhibit A (the “Business Park Area”);
(4)

Technology/Office Corridor Area, which consists of approximately 25

acres and will provide an opportunity to attract research and development uses, offices
for corporate headquarters, or other lower intensity uses along the Hempt Road corridor
to the south of the Retail/Commercial Core Area. This area is shown and labeled as the
“Technology/Office Corridor Area” on Exhibit A (the “Technology/Office Area”);
(5)

Municipal Use Area, which consists of approximately 45 acres of

the HSS Property located east of the Residential/Civic Core Area. This area is shown
and labeled as the “Municipal Use Area” on Exhibit A; and
(6)

Greenway Area, which consists of (i) the approximately 48-acre

area that is shown and labeled as “Greenway Area 1” on Exhibit A (“Greenway Area
1”) and (ii) the approximately 17-acre area that is shown and labeled as “Greenway
Area 2” on Exhibit A (“Greenway Area 2”). Greenway Area 1 and Greenway Area 2
collectively are referred to as the “Greenway Area”.
M.

This alternative development is to be promoted through the establishment

of design standards that, inter alia, (1) permit uses that are compatible with a
neotraditional commercial center that creates a sense of place at the entrance to the
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Alternative Development from Carlisle Pike via Hempt Road; (2) create a sense of
arrival through redesigning the northern end of Hempt Road as a boulevard; (3) provide
for a mix of townhome and multifamily dwellings in a neotraditional design that
emphasizes streetscape and architectural appeal; (4) provide for a coordinated network
of sidewalks and paths; (5) establish a coordinated architectural scheme; and (6) restrict
industrial uses to the western portion of the HSS Property, away from Carlisle Pike and
next

to

existing

industrial buildings.

These design

standards

include the

Retail/Commercial Core Area Design Standards, Residential/Civic Core Area Design
Standards, and Architectural and Streetscape Design Standards that are attached and
incorporated as Exhibits B-1, B-2 and B-3, respectively (collectively the "Design
Standards").
N.

The alternative development contemplated under the Design Standards,

and depicted by way of example on the Concept Plan that is attached and incorporated
as Exhibit C (the "Concept Plan"), better serves and promotes the public and private
interests in that it (i) creates a greater sense of place in this central part of the Township
and provide opportunities for residents to live, work, and shop, (ii) promotes
neotraditional residential and commercial design that is more in keeping with the
Township’s vision for the HSS Property than the Industrial Plan, (iii) emphasizes
architectural design at the key gateway along Hempt Road, (iv) promotes pedestrian
travel by linking the various components of the development through a convenient
system of walkways, (v) promotes the reuse of certain existing farmstead buildings
located on the HSS Property, (vi) is responsive to concerns about truck traffic in New
Kingstown Village by requiring direct access to Carlisle Pike and funding the design,
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permitting, and construction of improvements that will help to restrict and preclude truck
traffic in certain areas of New Kingstown Village and (vii) avoids further litigation and
expense to the Township and HSS.
O.

The parties desire to settle, discontinue and end with prejudice the Land

Use Appeal and all other actions as may exist by and among the parties in accordance
with the terms and conditions of this Agreement.
NOW, THEREFORE, in consideration of the mutual promises contained herein,
and for other good and valuable consideration, the receipt and adequacy of which is
hereby acknowledged, the Township and HSS, intending to be legally bound, agree as
follows:
1.

Township Approval of Agreement.

The Township approved this

Agreement at its public meeting held on ________ ___, 2020.
2.

Court

Approval

and

Discontinuance

of

Land

Use

Appeal.

Contemporaneously with executing this Agreement, the Township and HSS each shall
execute the Joint Motion for Entry of Consent Decree in the form attached hereto as
Exhibit D (the "Consent Decree Motion"). The Township and HSS each consent to
the filing of the Consent Decree Motion and agree not to take any action to oppose the
Court of Common Pleas' entry of the order in the form attached to the Consent Decree
Motion (the "Consent Decree Order"). Within five (5) business days after the date of
this Agreement, HSS shall file the Motion with the Court of Common Pleas. The terms
of this Agreement shall be effective and binding when the Court of Common Pleas
enters the Consent Decree Order. This Agreement shall remain in full force and effect
after the dismissal of the Land Use Appeal. Within five (5) business days after the date
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on which the Consent Decree Order becomes final and unappealable, the Township
shall cause its counsel to sign and file a Praecipe for Discontinuance of the Land Use
Appeal.
3.

Land Use Ordinances.

Unless otherwise agreed to by HSS and the

Township in writing, the Township’s land use ordinances (e.g. Zoning Ordinance,
Subdivision and Land Development Ordinance, and Stormwater Management Ordinance)
that are in effect as of the date of this Agreement (the “Land Use Ordinances”) shall apply
to the development and use of the HSS Property, except (i) to the extent that any such land
use ordinances are waived or modified by the Board as authorized herein, (ii) as otherwise
contemplated or proposed under the Concept Plan, (iii) as otherwise expressly or impliedly
provided under this Agreement and the Design Standards and other exhibits of this
Agreement, or (iv) as otherwise is necessary for the implementation of the Concept Plan.
To the extent that the terms of this Agreement, the Design Standards, or the design
reflected in the Concept Plan conflicts with such land use ordinances, the terms of this
Agreement, Design Standards and design reflected in the Concept Plan shall control and
supersede such land use ordinances so as to enable implementation of the Alternative
Development. Notwithstanding anything to the contrary herein, planned community units
and common elements established pursuant to Pennsylvania Uniform Planned Community
Act, 68 Pa.C.S.A. § 5101 et seq., as amended, and/or condominium units and common
elements established pursuant to the Pennsylvania Uniform Condominium Act, 68
Pa.C.S.A. § 3101 et seq., as amended, shall not be deemed to be “lots” within the meaning
of the Land Use Ordinances, and more than one principal use shall be permitted on a lot
within the Business Park Area, Retail/Commercial Core Area, Residential/Civic Core Area,
and Technology/Office Area.
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4.

Retail/Commercial Core Area.
A.

Permitted Uses.

The uses that are permitted by right and by

conditional use in the Community Commercial (C-2) Zone (the “C-2 Zone”) of the
Township’s Zoning Ordinance in effect as of the date of this Agreement (the “Zoning
Ordinance”) are permitted by right in the Retail/Commercial Core Area. In addition, a
multiple family dwellings and such other uses as may be deemed to be appropriate by
the Township shall be permitted in the Retail/Commercial Core Area.
B.

Retail/Commercial Core Area Design Standards.

Except as

waived or modified by the Township pursuant to Paragraph 11.D of this Agreement,
development and use of the Retail/Commercial Core Area shall comply with the
Commercial Core Design Standards set forth in Exhibit B-1 and the Architectural and
Streetscape Standards set forth in Exhibit B-3 (collectively the “Retail/Commercial
Core Area Design Standards”).

The standards of the C-2 Zone and the specific

criteria under Article IV of the Zoning Ordinance shall not apply to uses in the
Retail/Commercial Core Area.

HSS shall be permitted to shift the delineation of the

Retail/Commercial Core Area and the Business Park Area in either direction (north or
south) by a maximum of 100 feet to accommodate the fully engineered plans for the
Alternative Development.
5.

Residential/Civic Core Area.
A.

Permitted Uses. The following uses shall be permitted by right in

the Residential/Civic Area:
(1)

The following residential uses: Townhouses, multiple family

dwellings (i.e. apartments), duplexes, and accessory uses (as those terms are defined
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in or interpreted under the Zoning Ordinance). Multiple family dwellings shall comprise
a minimum of fifty-five percent (55%) of the total number of dwelling units within the
Residential/Civic Core Area and shall not have more than two bedrooms per dwelling
unit.
(2)

The following nonresidential uses:

commercial day-care

facilities, parks and playgrounds, churches and related uses, restaurants, retail sales
and/or rental of goods, retail services, offices, banks and similar financial institutions,
medical or dental clinics, and accessory uses (as those terms are defined in or
interpreted under the Zoning Ordinance) and such other uses as may be deemed to be
appropriate by the Township.
B.

Residential/Civic Area Design Standards. Except as waived or

modified by the Township pursuant to Paragraph 11.D of this Agreement, development
and use of the Residential/Civic Core Area shall comply with the Residential/Civic Core
Design Standards set forth in Exhibit B-2 and the Architectural and Streetscape Design
Standards set forth in Exhibit B-3 (collectively the “Residential/Civic Core Area
Design Standards”). The specific criteria under Article IV of the Zoning Ordinance
shall not apply to uses in the Retail/Commercial Core Area.
6.

Business Park Area.
A.

Permitted Uses.

The uses that are permitted by right and by

conditional use in the Light Industrial (I-1) Zone (the “I-1 Zone”) and General Industrial
(I-2) Zone (the “I-2 Zone) of the Zoning Ordinance are permitted by right in the Business
Park Area, except that automobile sales shall be prohibited. In addition, such other
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uses as may be deemed to be appropriate by the Township shall be permitted in the
Business Park Area.
B.

Lot Standards. The lot and other standards set forth in Section

415-21.D through 21.P of the Zoning Ordinance and the applicable specific under
Article IV of the Zoning Ordinance shall apply to the Business Park Area, except that (i)
the maximum lot coverage shall be eighty percent (80%) and (ii) the maximum building
height shall be fifty-five (55) feet (or greater than 55 feet but less than or equal to 80 feet
if such building is located a minimum of 400 feet from Carlisle Pike and 400 feet from
Hempt Road), and (iii) loading areas and docks, including off-street loading areas, shall
be permitted to be located within the front yard (except for any front yard established by
Hempt Road or Carlisle Pike).
C.

Additional Standards.
(1)

For any lot within the Business Park Area that has frontage

along Hempt Road, a landscape berm having a maximum slope of 3:1 (3 feet of run per
1 foot of rise), or 33%, shall be installed between Hempt Road and any parking areas or
circulation drives. Such landscape berm shall extend for a minimum distance equal to
the length of parking areas or circulation drives between the nearest face of the building
on such lot and such lot’s frontage along Hempt Road. This landscape berm shall be in
lieu of any other landscaping or buffer that is required under the Township’s ordinances.
Landscape plantings at the base of, and on the side of, the berm facing Hempt Road
shall include at least three staggered rows of a mix of native deciduous trees and native
shrubs of varying heights (with such trees having a minimum height at maturity ranging
from 12 feet to 40 feet), with native herbaceous grasses and/or wildflowers covering at
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least 80% of such side of the berm, so as to create a more native or natural
appearance. No such berm shall be required (i) within any area encumbered by an
existing pipeline or utility easement (unless the holder of such pipeline easement
consents to the installation of such plantings), (ii) within any street right of way or
access drive, (iii) along the Farmstead Property (as defined herein), or (iv) within any
floodplain.
(2)

The façade of any warehousing buildings facing Hempt

Road shall incorporate actual or faux windows at the second story level or higher to
break up the façade and make such façade have an appearance that the building has
two or more floors.
(3)

Jockey trucks operating at any warehouse in the Business

Park Area shall not utilize back-up alarms.

Rather, such jockey trucks shall be

equipped with cameras, sonars, or other technology so that back-up alarms are not
required to be used.
7.

Technology/Office Area.
A.

the

Permitted Uses. To provide for an opportunity to develop and use

Technology/Office

Area

for

research

and

development

uses,

corporate

headquarters, or other similar uses, until expiration of the Opportunity Deadline (as
defined herein), the uses that are permitted by right in the Technology/Office Area shall
be limited to the following uses:
(1)

Offices, as permitted in the I-1 Zone pursuant to Section

415-25.B(12) of the Zoning Ordinance;
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(2)

Laboratories for medical, scientific or industrial research and

development, as permitted in the I-1 Zone pursuant to Section 415-25.B(2) of the
Zoning Ordinance;
(3)

Manufacturing, as permitted in the I-1 Zone pursuant to

Section 415-25.B(3) of the Zoning Ordinance;
(4)

Health care campuses and hospitals, as permitted in the

Interchange Zone pursuant to Section 415-28.C(5) of the Zoning Ordinance;
(5)

Shops for contractors, as permitted the Highway Commercial

Zone pursuant to Section 415-23.B(8) of the Zoning Ordinance; and
(6)

Such other uses as may be deemed to be appropriate by the

Township.
Upon and after expiration of the Opportunity Deadline (as defined herein), the uses that
are permitted by right and by conditional use in the I-1 Zone and I-2 Zone of the Zoning
Ordinance are permitted by right in the Technology/Office Area, except that automobile
sales shall be prohibited.

For any buildings that are constructed within the

Technology/Office Area for any use that is not permitted pursuant to Paragraph 7.A(1)
through (6) above shall be subject to the additional standards set forth in Paragraph 6.C
above (in lieu of the landscape buffer requirements of Paragraph 7.C below).

For

purposes of this Paragraph 7.A, the phrase, “Opportunity Deadline” shall mean the
date that is the fourth anniversary of the date of this Agreement plus 180 days.
B.

Lot Standards. The lot and other standards set forth in Section

415-25.D through 25.F of the Zoning Ordinance and the applicable specific under Article
IV of the Zoning Ordinance shall apply to the Technology/Office Area, except that (i) the
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maximum lot coverage shall be eighty percent (80%) and (ii) the maximum building
height shall be fifty-five (55) feet, and (iii) loading areas, including off-street loading
areas, shall be permitted to be located within the front yard (except for any front yard
established by Hempt Road or Carlisle Pike). In addition, within the Technology/Office
Area, no loading docks shall be permitted on the side of any building that faces Hempt
Road.
C.

Landscape Buffer. For any lot within the Technology/Office Area

that has frontage along Hempt Road, a landscape buffer having a minimum depth of 25
feet shall be installed between Hempt Road and any parking areas or circulation drives.
This landscape buffer shall be in lieu of any other landscaping or buffer that is required
under the Township’s ordinances. Landscape plantings within such buffer shall include
a mix of native deciduous trees and native shrubs of varying heights that will provide at
maturity a minimum opacity of 25% in summer.
8.

Greenway Area.

The Greenway Area shall be preserved for scenic,

preservation and/or recreational purposes and/or the growing and farming of crops.
Until dedicated to the Township, Greenway Area 1 shall be maintained by HSS or any
condominium association or homeowners' association that is established by HSS for the
HSS Property or any portion thereof.

Greenway Area 1 shall be dedicated to the

Township on or before the fourth anniversary of the date of this Agreement plus 180
days.

Upon such dedication, HSS thereafter shall have no obligation to maintain

Greenway Area 1. Greenway Area 2 shall be conveyed to the Township pursuant to
Paragraph 9.B of this Agreement, and thereafter HSS shall have no obligation to
maintain Greenway Area 2.
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9.

Municipal Use Area.
A.

Permitted Uses and Standards. Notwithstanding anything to the

contrary in this Agreement, the use and development of the Municipal Use Area shall be
subject to the applicable provisions of the prevailing land use ordinances of the
Township.
B.

Conveyance of Municipal Land.
(1)

For the purposes of this Agreement, the “Municipal Land”

shall include (i) the Municipal Use Area (approximately 45 acres) and (ii) the Woods
Drive Land (approximately 26 acres) for a total of approximately 71 acres).
(2)

The parties acknowledge the areas comprising the Municipal

Land and Greenway Area 2 do not exist as separate lots for conveyance and that,
therefore, approval of a subdivision plan is necessary to convey such land areas.
Within six months after the date of the Consent Decree Order, HSS shall submit to the
Township an overall subdivision plan that at a minimum establishes the lots for
conveyance of Municipal Land and Greenway Area 2 pursuant to this Paragraph 9.B., a
lot for dedication of the Farmstead Property pursuant to Paragraph 11.A, a right-of-way
for the Connector Road, and a right of way for the Direct Carlisle Pike Access (the
“Subdivision Plan”). Thereafter, Developer shall diligently pursue approval of such
Subdivision Plan, and the parties agree to cooperate in good faith such that the
subdivision plan may be approved and recorded on or before the earlier of (i) the first
anniversary of the date of this Agreement or (ii) recordation of the first final land
development plan for the Alternative Development (the “Subdivision Plan Recording
Date”). Within 30 days after the Subdivision Plan Recording Date, HSS shall deliver to
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the Township a deed conveying to the Township fee simple title to the Municipal Land
and Greenway Area 2. The Municipal Land shall be used solely for municipal purposes
for a period of 10 years after date on which the Municipal Land is conveyed to the
Township. Contemporaneously with delivery of such deed, the Township shall deliver
to HSS a lump sum payment in the amount of One Million Two Hundred Thousand
Dollars ($1,200,000.00). The conveyance of the Municipal Land shall be subject to
HSS’ right to construct and use the portion of the Connector Road (as defined below),
together with related stormwater management facilities and utilities, that extends
through the northern portion of the Municipal Land between Woods Drive and the
Municipal Use Area.
(3)

If the Township desires to sell all or any portion of the

Municipal Land (the “Optioned Municipal Land’) within 10 years after the date of this
Agreement, HSS shall have an option to purchase such Optioned Municipal Land at the
per acre price at which the Township acquired the Municipal Land and Greenway Area
1 pursuant to Paragraph 9.B(2) above, as adjusted for inflation based upon the
Consumer Price Index published by the U.S. Department of Labor, Bureau of Labor
Statistics. HSS shall elect such option by written notice to the Township, and such
written notice shall be provided to the Township within sixty (60) days after the date on
which HSS receives from the Township written notice of its intent to sell such Optioned
Municipal Land. Notwithstanding the foregoing, an option to purchase any Optioned
Municipal Land within such 10-year period shall not be triggered by or arise from any
sale of all or any portion of the Municipal Land when, prior to such conveyance, a
perpetual conservation easement is imposed upon such portion of the Municipal Land to
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be conveyed and such conservation easement perpetually restricts use of such
conveyed land for scenic or preservation purposes or for agriculture purposes (within
the meaning of “agriculture” as defined in the Township’s Zoning Ordinance in effect as
of the date of this Agreement). The parties acknowledge and agree that the HSS shall
be considered to be a third party beneficiary of such conservation easement until the
10th anniversary of the date of this Agreement, and such conservation easement shall
identify HSS as an intended beneficiary of the conservation easement until the 10th
anniversary of the date of this Agreement..
10.

Transportation Improvements.
A.

Preparation of Transportation Impact Study.

Prior to or in

connection with submission and review of land development plan for the Alternative
Development or portion thereof, HSS shall prepare a transportation impact study for the
development proposed plan in accordance with the standards set forth in the Land Use
Ordinances and, as applicable, PennDOT policies and regulations (each a
"Transportation Impact Study"). The scope of the intersections and segments that
are studied in the Transportation Impact Study shall be determined (i) by PennDOT if
the development proposed on such plan contemplates the construction of transportation
improvements within any PennDOT right of way and thereby requires the issuance of a
highway occupancy permit by PennDOT (each a "PennDOT HOP") or (ii) by the
Township if no such PennDOT HOP is contemplated. The parties agree to cooperate
with each other and work in good faith on the establishment of the scope of the
Transportation Impact Study and the preparation and review thereof and on the design
of Transportation Improvements (as defined below).
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B.

Submission of Transportation Impact Study.

Prior to or in

connection with submission of the land development plan for the Alternative
Development or portion thereof, HSS shall submit the Transportation Impact Study to
the Township and, if a PennDOT HOP is required, to PennDOT. The Township shall
use reasonable efforts to cause its traffic engineer (the "Township Traffic Engineer")
to review the Transportation Impact Study and provide written comments to HSS within
forty-five (45) days after submission.
C.

Township Permits.

To the extent that the Township has any

jurisdiction over issuing approvals and permits for constructing and/or operating any
portion of the transportation improvements that are contemplated to be constructed in
the Transportation Impact Study (the "Transportation Improvements"), the Township
shall review such applications for approvals and permits within thirty (30) days after
receipt of an application or request by HSS for such permits and approvals and, if such
applications comply with all applicable regulations and ordinances of the Township,
promptly issue such permits and approvals.
D.

PennDOT Permits.
(1)

Application. HSS shall submit to PennDOT applications for

highway occupancy and traffic signal permits, as applicable, to construct and operate
the Transportation Improvements (also including any stormwater improvements along or
within PennDOT rights of way) contemplated for development proposed on any land
development plan (the "PennDOT Permits").
(2)

Cooperation. The Township acknowledges that it may be

required to be the applicant and permittee for some or all of the Transportation
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Improvements and agrees to execute such appropriate, complete and accurate
documents and do such things as may be reasonably requested by HSS to obtain the
PennDOT Permits, all at HSS' cost.
E.

Construction of Transportation Improvements.

HSS or its

contractors or designees shall construct the Transportation Improvements in
accordance with the terms and conditions of the PennDOT Permits.

The parties

acknowledge and agree that it might not be economically feasible to construct all
required Transportation Improvements at the same time. The parties further agree to
negotiate in good faith a phasing schedule for constructing such Transportation
Improvements, and the Township agrees to support HSS in its efforts to obtain
PennDOT's approval of such phasing schedule in connection with issuance of any
PennDOT Permits.
(1)

Connector Road. As reflected on the Concept Plan, it is

anticipated that the Alternative Development will include a new street that extends
eastward from the Roundabout (as defined below) and terminate at a stub or cul-de-sac
at the western boundary of the Municipal Land, unless the Township elects to have
such new street connect to Woods Drive via an extension through the Municipal Land
(the “Connector Road”).
(a)

Design.

The design of the Connector Road shall

include a stub or cul-de-sac at the western boundary of the Municipal Land unless,
within sixty (60) days after the meeting with PennDOT for establishing the scope of the
Transportation Impact Study, the Township elects in writing to have the Connector Road
extend and connect to Woods Drive. Thereafter, the land development plans that are
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submitted for the Residential/Civic Core Area, or portions thereof, shall propose the
design of the Connector Road and its connection to Woods Drive or termination at the
western boundary of the Municipal Land, as applicable. The location and design of the
portion of the Connector Road extending through the northern portion of the Municipal
Land (if such extension is elected by the Township) shall be subject to the Township’s
approval, which approval shall not be unreasonably withheld, conditioned or delayed.
HSS shall cause its engineer to provide to the Township’s engineer electronic access to
such plans for the design of the Connector Road.
(b)

Construction.

HSS shall construct the Connector

Road in phases, as proposed on each final land development plan that is submitted for
each phase of development of the Residential/Civic Core Area.
(c)

Dedication. For the portion of the Connector Road

that extends through the Municipal Land (the “Municipal Land Portion”), upon
completion of construction of the Municipal Land Portion, HSS shall dedicate to the
Township, and the Township shall accept dedication of, the Municipal Land Portion.
Upon acceptance of dedication of the Municipal Land Portion, the Township, at its cost,
shall maintain the Municipal Land Portion as a public street. For the remaining portion
of the Connector Road (the “Residential/Civic Core Portion”), upon completion of
construction of ninety percent (90%) of the dwelling units in the Residential/Civic Core
Area, HSS shall dedicate to the Township, and the Township shall accept dedication of,
the Residential/Civic Core Portion.

Upon acceptance of dedication of the

Residential/Civic Core Portion, the Township, at its cost, shall maintain the
Residential/Civic Core Portion as a public street.
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(2)

Roundabout.

As reflected on the Concept Plan, it is

anticipated that a roundabout (the “Roundabout”) will be constructed at the intersection
of Hempt Road, Fry Drive, and the Connector Road (the “Intersection”).
(a)

Warrant Analysis. The Transportation Impact Study

shall include an analysis that identifies the cumulative trip generation of the Alternative
Development at which the Roundabout is projected to be warranted (the “Roundabout
Trip Generation Threshold”). HSS acknowledges the Township’s desire to have the
Roundabout completed as early as possible in connection with development of the
Business Park Area and/or Residential/Civic Core Area, and HSS agrees to propose the
construction of the Roundabout at the earliest time that it is warranted in connection
with development of the Business Park Area or Residential/Civic Core Area.
(b)

Design. The Roundabout shall be included as part of

the final land development plan for the phase of the Alternative Development for which
the Roundabout Trip Generation Threshold is projected to be met or exceeded (the
“Roundabout Final Plan”). The Roundabout shall be designed in accordance with
design guidelines published by the Pennsylvania Department of Transportation
(“PennDOT”) or American Association of State Highway and Transportation Officials
(“AASHTO”) or such other design guidelines or standards that are used or relied upon
by transportation engineers.

Such design shall be subject to the approval of the

Township, which approval shall not be unreasonably withheld, conditioned or delayed.
HSS shall cause its engineer to provide to the Township’s engineer electronic access to
such plans for the design of the Roundabout.
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(c)

Construction. HSS shall construct the Roundabout

as part of the required improvements under the Roundabout Final Plan.
(d)

Dedication. Upon completion of construction of the

Roundabout, HSS shall dedicate to the Township, and the Township shall accept
dedication of, the Roundabout. Upon acceptance of dedication of the Roundabout, the
Township, at its cost, shall maintain the Roundabout as a public street.
(3)

Hempt Road Boulevard. In connection with development

of the Retail/Commercial Core Area, or such earlier time as proposed by HSS, the
portion of Hempt Road that is located between Carlisle Pike and the Roundabout shall
be designed as a boulevard with the center island consisting of appropriate landscape
plantings, as proposed in the final land development plan for the Retail/Commercial
Core Area and approved by the Township (“Hempt Road Boulevard”). Such boulevard
may allow for breaks in the center island to accommodate turns from Hempt Road onto
adjoining properties.
(4)

Tractor-Trailer Truck Access and Routes.
(a)

Direct

Carlisle

Pike

Access.

The

parties

acknowledge and agree that providing a convenient, direct access from the Business
Park Area and Technology/Office Area to the Carlisle Pike is the best approach for
ensuring that tractor-trailers and other heavy trucks travelling to and from buildings
within the Business Park Area and Technology/Office Area utilize Carlisle Pike to
directly access such buildings (rather than utilizing a more circuitous route of Fry Drive
and Dauphin Drive). Accordingly, the Transportation Impact Study shall propose, and,
subject to PennDOT’s issuance of a highway occupancy permit for, the Transportation

22

Improvements shall incorporate, a street or access drive that directly connects the
Business Park Area to Carlisle Pike (the “Direct Carlisle Pike Access”). The parties
agree that, subject to PennDOT’s issuance of a highway occupancy permit, such Direct
Carlisle Pike Access is to include the widening and/or extension of the portion of
existing Dapp Lane to the south of Carlisle Pike (“Southern Dapp Lane”), and the
parties acknowledge and agree that their collective desire to (i) implement such an
widening and/or extension of Dapp Lane, (ii) minimize any offset between the
intersection Southern Dapp Lane and Carlisle Pike and the intersection of Carlisle Pike
with the portion of Dapp Lane to the north of Carlisle Pike, and (iii) install a traffic signal
at the intersection of Dapp Lane and Carlisle Pike. All buildings within the Business
Park Area and Technology/Office Area shall have a right of access over designated
access drives and/or street networks within the Alternative Development so as to
provide access to the Direct Carlisle Pike Access.
(b)

Truck

Restrictions.

The

Transportation

Impact Study shall propose, and the Transportation Improvements shall incorporate, (i)
signs that encourage and promote tractor-trailer trucks and other heavy trucks to use
the Direct Carlisle Pike Access and (ii) traffic control devices and restrictions that
preclude tractor-trailer trucks and other heavy trucks from accessing Hempt Road
Boulevard and Woods Drive.
(c)

New Kingstown Improvements. Prior to the

date on which the first land development plan for a building on any portion of the
Business Park Area of the Alternative Development is recorded, HSS shall deliver to the
Township a check in the amount of One Hundred Thousand Dollars ($100,000.00) (the
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“New Kingstown Improvements Funds”). The Township shall deposit New Kingstown
Improvements Funds into an escrow account, and such funds shall be used exclusively
for the purposes of designing, permitting, installing and constructing improvements
within the New Kingstown Village of the Township that are intended to (i) prevent or
deter tractor-trailer trucks from traveling through New Kingstown Village via Locust Point
Road or Main Street to the west of Farmers Street and/or (ii) encourage tractor-trailer
trucks traveling to or from Dauphin Drive to utilize only Farmers Street and the portion of
Main Street between Farmers Street and Dauphin Drive.

Any portion of the New

Kingstown Improvements Funds that have not been used for such purposes on or
before the first anniversary of the date on which the final land development plan for a
final building within the Business Park Area of the Alternative Development is recorded
shall be refunded and returned to HSS.
F.

Eminent Domain.

To the extent necessary to construct any

improvements to any PennDOT right of way, Township right of way (whether existing or
proposed) or other street that are necessary or desirable for, or in connection with,
developing the Alternative Development or any portions thereof (including without
limitation the Direct Carlisle Pike Access), and provided that such improvements are for
a public purpose within the meaning of the Eminent Domain Code, 26 Pa.C.S.A. § 204
et seq., the Township shall promptly take all actions that are appropriate and necessary
to obtain additional temporary and/or permanent rights of way for streets (and related
grading, traffic control equipment, utilities and stormwater facilities), including the
exercise of the power of eminent domain pursuant to the Eminent Domain Code. HSS
shall provide the Township with monies reasonably estimated to be required for
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payment of just compensation for such right of way and shall reimburse the Township
for any additional compensation and damages as the Township is required to pay by a
reasonably negotiated agreement (based upon estimated fair market value), award of
Township of View or upon judgment by verdict or consent by the Court of Common
Pleas.
G.

Credit Towards Transportation Impact Fees.

Notwithstanding

any provision of the Township’s ordinances to the contrary, HSS shall be entitled to
receive a credit towards transportation impact fees in the amount of the cost of the
Transportation Improvements in accordance with Chapter 212 [Impact Fees] of The
Code of Silver Spring Township (the “Traffic Impact Fee Ordinance”), Section 212-12
[Credit], in effect as of December 31, 2019. With respect to eligibility of a credit for offsite improvements under Subsection 212-12.B of the Traffic Impact Fee Ordinance, the
Township agrees that any portion of the Transportation Improvements that qualify as an
off-site improvement shall be deemed to be eligible for a credit under such subsection,
and the amount of such credit shall be the estimated cost of such off-site improvement,
as reasonably estimated by the Township’s engineer. Such a credit is in addition to any
credit that is provided under Section 212-12.A of the Traffic Impact Fee Ordinance.
Notwithstanding anything to the contrary in the Traffic Impact Fee Ordinance, any
excess credit shall be able to be applied, at HSS’ direction, to any building permit for
any building(s) within the Alternative Development regardless of ownership at the time
of application for a building permit. The parties acknowledge and agree that there is no
additional impact fee under Section 212-5 of the Traffic Impact Fee Ordinance and that
section shall not apply to the Alternative Development.
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11.

Other Development Matters.
A.

Reuse of Farmstead Home and Barn.

Within thirty (30) days

after the date upon which the first land development plan for a building on any portion of
the Business Park Area of the Alternative Development is recorded, Developer shall
dedicate to the Township the existing dwelling and barn that are located on the HSS
Property at 245 Hempt Road, together with a minimum of three acres surrounding such
buildings, as determined by HSS in its sole discretion and generally shown on Exhibit E
(collectively the "Farmstead Property"). HSS shall not be permitted to demolish the
buildings on the Farmstead Property.

HSS shall have no obligation to make any

substantial improvements or renovations to the Farmstead Property, and the Farmstead
Property shall be dedicated to the Township in its AS-IS, WHERE-IS condition as of the
date of such dedication. Any conveyance of the Farmstead Property pursuant to this
Paragraph 11.A shall be subject to a reversionary interest of HSS in the event that the
home on the Farmstead Property is demolished or removed or more than 50% of such
home is damaged by fire or other casualty. If the Township desires to sell all or any
portion of the Farmstead Property (the “Optioned Farmstead Property’) within 10
years after the date of this Agreement, HSS shall have an option to acquire the
Farmstead Property at a price equal to the costs incurred by the Township in making
improvements to the buildings of the Farmstead Property. HSS shall elect such option
by written notice to the Township, and such written notice shall be provided to the
Township within sixty (60) days after the date on which HSS receives from the
Township written notice of its intent to sell such Optioned Farmstead Property.
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B.

Preliminary/Final Plans.

Development of HSS Property may

occur in phases over time, as determined by HSS.

HSS, at its election, shall be

permitted to submit preliminary/final subdivision and/or land development plans for the
Alternative Development or phases or portions thereof. Submission of all such plans
shall include all of the information that is required to be submitted under the applicable
Land Use Ordinances, as may be waived or modified by the Township. The parties
acknowledge and agree that all such plans are to be submitted pursuant to, and
reviewed and approved by, the Township as a term of this Agreement and the final
resolution of the disputes giving rise to this Agreement.

All such plans shall be

reviewed and acted upon in accordance with the procedures set forth in Article V of the
MPC, 53 P.S. § 10501 et seq. HSS shall be permitted to provide financial security to
the Township for required improvements on a phase by phase basis. Such financial
security for each phase shall be provided to the Township before issuance of the first
building permit for a dwelling in each such phase. The Township shall use good faith
and reasonable efforts to ensure that all such plans are processed, reviewed and acted
upon as expeditiously as possible.
C.

Underground Electric Utilities. All new electric utility lines that

are to be installed along or within proposed residential streets within the
Residential/Civic Core Area (excluding the Connector Road) shall be installed
underground. All new electric utility lines that are to be installed along Hempt Road
between Carlisle Pike and the southern end of the Roundabout shall be installed
underground only if approved by the electric utility provider at an additional cost not to
exceed $450,000.00, as adjusted after the second anniversary of the date of this
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Agreement for inflation based upon the Consumer Price Index published by the U.S.
Department of Labor, Bureau of Labor Statistics.
D.

Modifications and Waivers.
(1)

SALDO. HSS may request, and the Township may grant, at

any time and from time to time modifications and/or waivers of the provisions of the
SALDO in accordance with Section 512.1 of the MPC, 53 P.S. § 10512.1.
(2)

Design Standards. HSS may request, and the Township

may grant, at any time and from time to time modifications and/or waivers of standards,
requirements and provisions of the Design Standards, other provisions of this
Agreement, and any other ordinance of the Township in connection with the review and
approval of subdivision and/or land development plans for development of the HSS
Property pursuant to the terms of this Agreement.

The Township shall grant such

modifications and/or waivers if, in the opinion of the Township, the modified or waived
standard results in a design that is equal to or better than the design required by the
standard to be modified and/or waived.
D.

Outside Agency Approvals. In connection with any subdivision

and/or land development plan for the Alternative Development, the parties acknowledge
and agree that it may be necessary to obtain licenses, permits, approvals, waivers and
agreements from governmental bodies, agencies and authorities, other than the
Township, (each an "Outside Agency" and collectively the "Outside Agencies")
having jurisdiction over the development proposed on such plans (each an "Outside
Agency Approval" and collectively the "Outside Agency Approvals"), including
without limitation the Pennsylvania Department of Environmental Protection ("DEP"),
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the Pennsylvania Department of Transportation ("PennDOT"), and the Cumberland
County Conservation District (the "Conservation District"). The Township shall not
take any action that would result in any Outside Agency Approval being withheld,
delayed or denied, provided that such application for Outside Agency Approval is
substantially consistent with the terms of this Agreement. The Township acknowledges
that the Township may be required to be the applicant for certain Outside Agency
Approvals, and the Township hereby agrees to execute such applications and other
documents and do such things as may be reasonably requested to carry out the terms
this Agreement and to obtain such Outside Agency Approvals.
E.

Sewer Planning Module. If a sewer planning module is required

for the provision of sewer service to the Alternative Development, or any portions
thereof (each a "Planning Module"), the Township shall process the Planning Module
in accordance with the applicable DEP sewage facilities planning module regulations.
Within sixty (60) days of submission of a properly completed and submitted Planning
Module, the Township shall endorse the Planning Module and forward the Planning
Module to DEP for its review and approval.

If HSS submits a properly completed

Application for Planning Module exemption and such an exemption is appropriate under
applicable regulations, the Township shall complete, execute and process the
exemption, including obtaining the signatures of the public sewer provider, within sixty
(60) days of submission. As soon as conveniently practicable thereafter, the Township
shall forward the fully executed Planning Module exemption to DEP for its review and
approval. The Township shall cooperate with HSS in the processing of the Planning
Module by DEP, including any revisions, corrections or resubmissions thereof, and the
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Township shall not interfere in any manner in HSS's efforts to obtain DEP's approval of
the Planning Module.
F.

MS4 Credits.

The parties acknowledge that in connection with

securing NPDES permits for the Alternative Development, it is anticipated that water
quality best management practices (“BMPs”) will be utilized to meet applicable
Commonwealth regulatory requirements for post-construction stormwater management
controls.

To the extent that any NPDES permit for the Alternative Development

contemplates the provision of water quality BMPs that exceed the applicable
Commonwealth regulatory requirement for post-construction stormwater control, HSS
shall cooperate with the Township in securing from the Pennsylvania Department of
Environmental Protection a credit towards the Township’s Chesapeake Bay pollutant
load reduction requirements under the Township’s Municipal Separate Storm Sewer
System (MS4) permit.
G.

Sidewalks.

Unless otherwise agreed upon by the parties,

sidewalks or other pedestrian ways shall be installed (i) along the HSS Property’s
frontage along Carlisle Pike, (ii) along the HSS Property’s frontage along Hempt Road
from Carlisle Pike to the northern end of the nearest existing bridge of Hempt Road, and
(iii) along the Connector Road. Such sidewalks shall be depicted on final plans for the
phases of the Alternative Development in which such sidewalks are located and shall be
constructed as part of the required improvements for such phases under each such final
plan.
12.

Governmental Funding. The parties acknowledge that HSS intends to

pursue federal and/or state grants and funding for infrastructure improvements and
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other public or municipal improvements, including without limitation funding for
transportation improvements or other public improvements (the "Governmental
Funding"). To the extent requested by HSS, the Township agrees to be the applicant
for such Government Funding. All such Governmental Funding that is awarded to the
Township or any authority of the Township shall be utilized for the projects for which
such Governmental Funding was granted or awarded. HSS and the Township shall
cooperate and work in good faith to utilize the Governmental Funding and implement
the projects and improvements for which such Governmental Funding was granted or
awarded. Developer, and not Township, shall be responsible for the preparation and
costs of anything associated with Government Funding applications.
13.

Cooperation. The Township and HSS acknowledge and agree that HSS

will need the cooperation of the other to carry out the provisions of this Agreement, and
the parties hereby agree to execute such documents and do such things as may be
reasonably requested to carry out the terms and conditions of this Agreement, including
without limitation executing applications and other documents and serving as an
applicant for the Governmental Funding when requested by HSS, taking action that is
reasonably necessary to obtain and secure such Governmental Funding and filing in
good faith submissions for plans that are consistent with the terms and conditions of this
Agreement and the applicable Design Standards (except to the extent that a
modification is sought pursuant to Paragraph 11.D).
14.

Default. Should any party violate or fail to perform any of the terms or

conditions of this Agreement, any other party may bring an action to enforce the
Consent Decree Order and the terms of this Agreement, as well as an action for specific
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performance or other action at law and/or equity and for the costs of bringing such
action (including reasonable attorney fees). No failure or delay on the part of either
party in exercising any right, remedy, power or privilege under this Agreement shall
operate as a waiver thereof nor shall any single or partial exercise of any other right,
remedy, power or privilege.

The rights and remedies expressly specified in this

Agreement are cumulative and are not exclusive of any rights or remedies which either
party would otherwise have.
15.

Releases.
A.

Release by HSS. Effective upon the date on which the Consent

Decree Order becomes final and unappealable, HSS, and its principals in their own
right, individually and collectively, release, acquit and forever discharge the Township,
its present or former affiliates, successors, assigns, employees, agents, attorneys,
representatives and Supervisors, individually and in their official capacity), from any and
all claims, actions, causes of action, suits, demands, rights, damages, costs, expenses,
and defenses of whatever kind or nature, whether at law or in equity, or mixed, whether
known or unknown, which HSS now has, has had or may hereafter have against the
Township, its present or former affiliates, successors, assigns, employees, agents,
attorneys, representatives and Supervisors, individually and in their official capacity,
relating to or arising from any act, omission or transaction occurring on or prior to the
date of this Agreement. The foregoing release shall be effective as to the Township's
agents, attorneys and representatives only when those agents, attorneys and
representatives are acting on behalf of the Township.
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B.

Release by Township.

Effective upon the date on which the

Consent Decree Order becomes final and unappealable, the Township and Township,
and their employees, agents, attorneys and representatives releases, acquits and
forever discharges HSS, its directors, shareholders, employees, agents, attorneys and
representatives, from any and all claims, actions, causes of action, suits, demands,
rights, damages, costs, expenses, and defenses of whatever kind or nature, whether at
law or in equity, or mixed, whether known or unknown, which the Township now has,
has had or may hereafter have against HSS, its directors, shareholders, employees,
agents, attorneys and representatives, relating to or arising from any act, omission or
transaction occurring on or prior to the date of this Agreement. The foregoing release
shall be effective as to HSS's agents, attorneys and representatives only when those
agents, attorneys and representatives are acting on behalf of HSS.
16.

Tax Benefits. The Township acknowledges that HSS intends to pursue

for federal, state and/or local income tax purposes a deduction or other appropriate tax
benefit for the conveyance of the Farmstead Property, Municipal Land, and Greenway
Area 2 to the Township. The parties acknowledge an agree that the amount of such
deduction or other benefit shall be as follows: (1) For the Farmstead Property, an
amount equal the difference between the appraised fair market value of the Farmstead
Property as of the date of the conveyance of the Farmstead Property to the Township;
and (2) for the Municipal Land and Greenway Area 2, an amount equal to the difference
been the appraised fair market value of the Municipal Land and Greenway Area 2 and
$1,200,000.00. HSS shall be responsible to securing such appraisals and paying for the
costs thereof.

The Township agrees to cooperate with HSS in pursuing such tax
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deduction or other benefits, and shall execute such documents and do such things that
are reasonable requested of HSS to obtain such deduction or other benefits.
17.

Notice.

All notices, requests, demands and other communications

hereunder shall be in writing and shall be deemed given if personally delivered or
mailed, certified mail, return receipt requested, or via a nationally recognized overnight
delivery service to the following addresses or to such other address as may be specified
in writing at any time:

If to HSS:

HSS Investors, LLC
205 Creek Road
Camp Hill, PA 17011
With a copy to:
Charles M. Courtney, Esq.
McNees Wallace & Nurick LLC
100 Pine Street
Harrisburg, PA 17101

If to the Township, to:

Theresa Eberly, Township Manager
Silver Spring Township
8 Flowers Drive
Mechanicsburg, PA 17055
With a copy to:
Sean Shultz, Esq.
Saidis, Shultz & Fisher
100 Sterling Parkway, Suite 305
Mechanicsburg, PA 17050

18.

Authorized Action. Both HSS and the Township affirm that all actions as

are necessary to approve this Agreement have been taken and no further actions are
necessary in order to authorize, approve or effectuate this Agreement. Both HSS and
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the Township affirm that they have caused this Agreement to be executed by their
respective duly authorized representative(s).
19.

Binding Effect. This Agreement and the rights and obligations hereunder

shall be binding upon and inure to the benefit of the Township and HSS, its successors
and assigns and successors in title.

A memorandum of this Agreement may be

recorded in the Officer of Recorder of Deeds of Lebanon County, Pennsylvania.
20.

Counterparts.

This Agreement may be executed in any number of

counterparts, each of which for all purposes shall be deemed to be original and all of
which taken together shall constitute one and the same Agreement.
21.

Entire Agreement.

This Agreement contains the entire agreement

between the parties hereto and its terms are contractual, and not a mere recital. The
times set forth in this Agreement are of the essence. This Agreement may be amended
or modified only by a written instrument duly executed by each of the parties hereto
prior to the effective date of any such amendment or modification.
22.

Severability. If any term or provision of this Agreement or any provision

of the Design Standard shall be held invalid or unenforceable, the remaining terms and
provisions of this Agreement shall not be affected thereby.
23.

Memorandum.

The parties agree to record a memorandum of this

Agreement in the Office of Recorder of Deeds of Cumberland County, Pennsylvania.
The memorandum shall be in a form that is reasonably satisfactory to the parties.
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IN WITNESS WHEREOF the parties to this Agreement have caused it to be
executed by themselves or their respective duly authorized representatives.

WITNESS/ATTEST:

HSS:
HSS Investors, LLC, a Pennsylvania limited
liability company

By: __________________________
Name:

By:________________________________
Name:
Title:

ATTEST:

TOWNSHIP:
Silver Spring Township, Cumberland County,
PA

By: __________________________
Name:
Title:

By:________________________________
Name:
Title:
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TOWNSHIP OF SILVER SPRING
Cumberland County, Pennsylvania
RESOLUTION 2020-___
A RESOLUTION APPROVING A SETTLEMENT AGREEMENT
WHEREAS, the Township and HSS Investors, LLC (“HSS”) are parties to a Land
Use Appeal (the “Challenge”) concerning the use and development of property located
along both sides of Hempt Road and commonly known as the “Hempt Farm” (Court of
Common Pleas of Cumberland County Docket No. 2019-08258);
WHEREAS, the Challenge seeks site specific relief for the development of more
than five million square feet of industrial uses (the “Industrial Plan”);
WHEREAS, the Township desires an alternative, mixed use development that
better serves the public interest than does the Industrial Plan by (i) creating a greater
sense of place in this central part of the Township and providing opportunities for
residents to live, work, and shop, (ii) promoting neotraditional residential and
commercial design that is more in keeping with the Township’s vision for the HSS
Property than the Industrial Plan, (iii) emphasizing architectural design at the key
gateway along Hempt Road, (iv) promoting pedestrian travel by linking the various
components of the development through a convenient system of walkways, (v)
promoting the reuse of certain existing farmstead building located on the HSS Property,
and (vi) implementing many of the planning objectives contemplated in the Township’s
recently adopted Comprehensive Plan;
WHEREAS, the Township of Silver Spring desires to approve and accept the
attached Settlement Agreement.
NOW, THEREFORE, BE IT RESOLVED AND IT IS HEREBY RESOLVED by the
Board of Supervisors of the Township of Silver Spring that the attached Settlement
Agreement is approved and accepted by the Township of Silver Spring and the
Township Solicitor is hereby authorized to file any and all legal documentation in
furtherance thereof.
ADOPTED as Resolution 2020-___, this ____ day of ________________, 2020.
ATTEST:

BOARD OF SUPERVISORS
TOWNSHIP OF SILVER SPRING

___________________________
Theresa Eberly, Secretary

By:__________________________
Carl R. Machamer, Chairman
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Exhibit B-1

RETAIL/COMMERCIAL CORE AREA DESIGN STANDARDS
1. Retail/Commercial Core Area Design Standards. Development in the Retail/Commercial
Core Area shall be subject to the following design standards:
a. Use Standards.
i. One or more uses or buildings are permitted on a single lot.
b. Bulk and Area Standards. Development in the Commercial Core Area shall be
subject to the following bulk and area standards:
Requirement
Min. Lot Area

10,000 sq. ft.

Min. Lot Width

100 ft.

Max. Lot Coverage for Core Area

75%

Min. Landscape Strip along the Carlisle
Pike and along Hempt Road

10 ft.

Min. Front Yard Setback

0 ft.A, C

Max. Front Yard Setback

20 ft.A, B, C

Min. Side Yard Setback, Attached Wall

0 ft.

Min. Side Yard Setback,
Nonattached Wall (e.g., End Unit)

25 ft.

Min. Rear Yard Setback

25 ft.

Max. Height

60 ft.

Max. Density for Core Area

20 DU/Acre

Max. Dwelling Unit (DU)/Building

50

Notes:
A.

Where the required 10-foot landscape strip along the Carlisle Pike and along Hempt Road, or
the plaza required in § 1.c.ii below is provided, the minimum and maximum front yard
setbacks shall be measured from the nearest edges of the landscape strip or plaza.

B.

As long as one or more buildings are located within the required front yard setbacks,
additional buildings are permitted to be located outside of the maximum front yard setback.

C.

No parking shall be permitted to be located within the minimum or maximum front yard
setbacks.

c. Additional Standards. Development in the Retail/Commercial Core Area shall be
subject to the following additional standards:
i. Plaza Standards.
1. A minimum of one plaza shall be located at the Carlisle Pike and
Hempt Road intersection.
2. The plaza must be at least 300 contiguous square feet and include
improvements such as pavers, gazebos, pavilions, pergolas,
arbors, trellises, seating, planters, plantings, lighting, sculptures,
fountains or other decorative treatments.
3. The plaza shall be accessible by sidewalk, walkway, trail, or bicycle
path or lane from all buildings, lots, neighborhood within the
Residential/Civic Core Area.
ii. Architectural and Streetscape Standards. In addition to the design
standards set forth herein above, the design elements for the buildings,
sites and streetscapes in the Retail/Commercial Core Area shall be in
accordance with design standards set forth in the Architectural and
Streetscape Standards (Exhibit B-3).
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Exhibit B-2

RESIDENTIAL/CIVIC CORE DESIGN STANDARDS
1. Residential/Civic Core Area Design Standards. Development in the Residential/Civic Core Area shall be
subject to the following design standards:
a. Use Standards.
i. One or more use or building is permitted on a single lot.
ii. Permitted nonresidential uses shall only be located on corner lots located at the
intersection of Hempt Road and another street.
b. Bulk and Area Standards. Development in the Residential/Civic Core Area shall be subject to the
following bulk and area standards:
Requirement

Townhouse

Multiple-Family

Nonresidential

Min. Lot Area

1,350 sq. ft. per
DU

10,000 sq. ft.

10,000 sq. ft.

Min. Lot Width

18 ft. per DU

100 ft.

100 ft.

Max. Lot Coverage*

75%

75%

75%

Min. Front Yard Setback

10 ft.

15 ft.

15ft.

Max. Front Yard Setback

25 ft.

40 ft.

40 ft.

Min. Side Yard Setback,
Attached Wall

0 ft.

0 ft.

0 ft.

Min. Side Yard Setback,
Nonattached Wall (e.g.,
End Unit)

5 ft.

25 ft.

25 ft.

Min. Rear Yard Setback

20 ft.

25 ft.

25 ft.

Max. Height

45 ft.

60 ft.

60 ft.

Max. Density for
Residential/Civic Core Area
Max. Dwelling Units (DU)
Per Building

10 DU/Acre
8

N/A
50

N/A

*Maximum lot coverage within the Residential/Civic Core Area shall be calculated based upon
the overall area of the Residential/Civic Core Area (rather than on a lot by lot basis). To ensure
that each townhouse and duplex dwelling unit have sufficient area to install outdoor living
facilities (e.g. patio, deck, etc.), the land development plans for townhouse and/or duplex
dwelling units shall account for impervious coverage for outdoor living facilities and, for
purposes of computing the lot coverage of the overall area of the Residential/Civic Core Area,
such additional impervious coverage shall be assumed to be proposed and accounted for,
regardless of whether such outdoor living facilities actually are proposed on the land
development plans.
c. Building, Site and Streetscape Design Elements.
i. Architectural and Streetscape Standards. In addition to the design standards set forth
herein above, the design elements for the buildings, sites and streetscapes in
Residential/Civic Core Area shall be in accordance with design standards set forth in the
Architectural and Streetscape Standards (Exhibit B-3).
d. Parking for Multiple Family Dwellings. Notwithstanding anything in the Zoning Ordinance to
the contrary, multiple family buildings shall provide two off-street parking spaces per dwelling
unit.

2

Exhibit B-3

ARCHITECTURAL AND STREETSCAPE STANDARDS
1. Building, Site and Streetscape Design Elements. The Applicant shall establish legally
enforceable provisions controlling the applicable design elements of the buildings, sites
and streetscapes in the Commercial and the Residential/Civic Core Areas in accordance
with following standards:
a. All proposed building, site and streetscape design elements within the
Development shall be based upon a consistent and cohesive design aesthetic for
the residential and commercial uses within the Alternative Development.
b. Building and Site Design Elements. The following building and site design
elements shall be incorporated into the Development:
i. Building and Site Design Elements.
1. Incorporate a variety of decorative architectural and accent
building materials throughout the site, including brick, stone,
cementitious siding, enhanced vinyl siding, board and batten
siding or other decorative architectural material.
a. For multiple family buildings, townhouse buildings, and
duplex buildings, a minimum of 30% of the front façade of
such buildings (not counting or including areas of the front
façade consumed by windows or doors) shall utilize
masonry materials.
2. Create a primarily vertical expression to buildings through the use
of windows, doors, pilasters, piers, columns, arches, terraces,
porches, porticos, stoops, balconies, colonnades, arcades, or
similar elements.
3. Vary the roof lines of buildings through the use of dormers,
gables, turrets or similar elements.
4. Articulated façades and articulated roof lines, shall be provided
along the building’s front façade.
5. Windows, door openings, or other fenestration shall be primarily
vertical in proportion.

6. All buildings shall have at least one primary entrance that is
located on the building’s front façade.
7. All front façades shall include one or more architectural
treatments listed in §§ 1.b.i.2 through 1.b.i.6, so as to create
variety and provide visual interest to otherwise blank expanses of
the wall.
8. All light fixtures attached to the building’s front façade shall be
decorative.
9. Where building facades are set back from sidewalks, low (not
exceeding 36 inches in height) decorative fences, walls, hedges or
other landscape treatments shall be installed and maintained in
the front yards to provide attractive edges along the streetscape.
10. To create variety and provide visual interest along the streetscape
and to avoid monotonous streetscapes consisting of the same
building constructed side-by-side, one or more of the following
design elements shall be utilized from building to building along
each streetscape:
a. Variation in the position or orientation of principal
buildings on the lot along a streetscape;
b. Variation in the color and architectural and accent
materials, or proportions thereof, used on the front
façades; or
c. Variation in roof lines or architectural features and
treatments.
11. All building rear and side façades shall include colors, materials or
other architectural treatments similar to, compatible with or
otherwise complement the design and construction of the
building’s front façade.
12. Any accessory building shall be similar to, compatible with or
otherwise complement the design and construction of the
principal building to which it is accessory.
13. A minimum of 50% of the multiple family buildings within the
Residential/Civic Core Area shall be oriented around or otherwise
2

adjoin a common open space area of at least one acre. A
clubhouse, pool or other amenities, along with stormwater
management facilities, may be located within this common open
space area.
ii. The following images (i.e., figures) are for illustrative purposes only and
designed to be a representation of general character envisioned by the
Commercial and Residential/Civic Core Areas and are not in any way
designed to represent or guarantee aspects of the Development. In
instances of any differences of meanings or implications between the text
of these Architectural and Streetscape Standards, Commercial Core Area
Design Standards (Exhibit B-1) or Residential/Civic Core Area Design
Standards (Exhibit B-2) and any image or caption, the text shall control.
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1. Commercial Core Area:

Figure A: Commerical Buildings Incorporating Several
Building and Site Design Elements

Figure B: Commerical Buildings Incorporating Several
Building and Site Design Elements
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Figure C: Commerical Buildings Incorporating Several
Building and Site Design Elements

Figure D: Commerical Buildings and Plaza Incorporating Several
Building and Site Design Elements
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Figure E: Commerical Buildigns and Plaza Incorporating Several
Building and Site Design Elements

2. Residential/Civic Core Area:

Figure F: Townhouse Buildings Incorporating Several
Building and Site Design Elements
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Figure G: Townhouse Buildings Incorporating Several
Building and Site Design Elements

Figure H: Multiple Family Building Incorporating Several
Building and Site Design Elements
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Figure I: Multiple Family Building Incorporating Several
Building and Site Design Elements

c. Streetscape Design Elements. The following streetscape design elements shall be
incorporated into the Development:
i. The existing street and pedestrian systems shall be extended into the
Development.
ii. Pedestrian systems such as sidewalks, walkways, trails, bicycle paths and
crosswalks shall be installed and maintained throughout the
Development.
iii. The streetscape shall be embellished with nearby buildings, sidewalks,
walkways, trails, bicycle paths or lanes, crosswalks, street trees or
decorative streetlights (poles and fixtures).
iv. Buildings, lots, open space, neighborhoods and Subareas shall be linked
through pedestrian systems.
v. Sidewalks, walkways, trails, or bicycle paths or lanes shall be maintained
along both sides of all streets.
vi. In lieu of installing decorative streetlights within the rights-of-way along
streets, decorative post lights (poles and fixtures) installed and
maintained shall be permitted within the front yards. The decorative
post lights shall include automatic dusk-to-dawn sensors.
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vii. All Development identification and directional signs shall be based upon a
consistent and cohesive design aesthetic for the Development.

Figure J: Streetscape Incorporating Several
Streetscape Design Elements

Figure K: Pedestrian and Bicycle System Incorporating Several
Streetscape Design Elements
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Figure L: Streetscape Incorporating Several
Streetscape Design Elements

Figure M: Pedestiran and Bicycle System Incorporating Several
Streetscape Design Elements
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Image Source:
Figure A: https://b14819fc8561370eb64a1d1d43ab0f9b35bf2222c6a5c9f3ce1f.ssl.cf1.rackcdn.com/site_data/karlaarjona/editor_assets/RS172_iStock_000001789325XSmall.jpg

Figure B: http://s.wsj.net/public/resources/images/BN-PF303_0802OL_M_20160802111124.jpg

Figure F: https://rebusinessonline.com/wp-content/uploads/2015/08/townhomes.jpg

Figure G: https://www.quickenloans.com/blog/wp-content/uploads/2019/10/Stock-CondoExterior-Adobe-51342322-compressor.jpg

Figure H: https://www.cammconstruction.com/wp-content/uploads/2019/01/suburban-apartment-building.jpg

Figure I: https://images.squarespace-cdn.com/content/v1/53a0772ee4b0365dad771f5a/149642018669903HGWHGGB40HVJ6K1UMY/ke17ZwdGBToddI8pDm48kOmgSxIbEbkkBTn0MXmN8sV7gQa3H78H3Y0txjaiv_0fDoOvxcdMmMKkDsyUqMSsMWxHk725yiiHCCLfrh8O1z4YTzHvnKh
yp6Da-NYroOW3ZGjoBKy3azqku80C789l0haypLsn6iFkXbd5QrnyzAEm5wZvc27MY5qu_SxKhyD1tyUqc9-a4rljMyOqhGOqvw/ROPC+1.jpg?format=2500w

Figure J: http://www.behanplanning.com/files/6813/9268/4806/Congers_detail3.jpg

Figure K: https://www.railstotrails.org/media/41412/share-the-trail_eastside-trail_eastside-trail_ryan-gravel_body.jpg

Figure L: http://www.hkgi.com/images/projects/osseo-central-ave-streetscape-2a.jpg

Figure M: https://www.tsw-design.com/wp-content/uploads/2016/12/Rivertown_Multiuse_Trail_Network_8.jpg
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Exhibit C

Exhibit D
Charles M. Courtney (ID No. 77045)
Helen L. Gemmill (ID No. 60661)
MCNEES WALLACE & NURICK LLC
100 Pine Street
Harrisburg, PA 17111
(717) 232-8000
ccourtney@mcneeslaw.com
hgemmill@mcneeslaw.com
Attorneys for Appellant HSS Investors, LLC

IN THE COURT OF COMMON PLEAS OF CUMBERLAND COUNTY, PENNSYLVANIA
CIVIL ACTION – LAW
HSS INVESTORS, LLC,
Appellant
v.
SILVER SPRING TOWNSHIP,
Appellee

:
:
:
:
:
:
:

No. 2019-08258

LAND USE APPEAL

JOINT MOTION FOR ENTRY OF CONSENT DECREE
Appellant HSS Investors, LLC (“HSS”) and Appellee Silver Spring Township (the
"Township") jointly move for entry of a consent decree in the form attached hereto. In support
of this Joint Motion, HSS and the Township state as follows:
1.

On August 16, 2019, HSS filed the instant land use appeal.

2.

HSS and the Township have entered into a written agreement to resolve this

3.

HSS and the Township desire to have the terms of their written settlement

action.

agreement approved and entered as a Consent Decree by this Court. A copy of the written
settlement agreement is attached hereto as an exhibit to the proposed form of Consent Decree.

4.

Upon the entry of this Consent Decree, the parties will proceed to discontinue all

pending actions.
WHEREFORE, Plaintiffs and the Township respectfully request that the Court enter a
Consent Decree in the form attached hereto.

By:___________________________

By:__________________________

Helen L. Gemmill (I.D. No. 60661)
MCNEES WALLACE & NURICK LLC
100 Pine Street, P.O. Box 1166
Harrisburg, PA 17108-1166
(717) 232-8000

Sean M. Shultz (ID No. 90946)
SAIDIS, SHULTZ & FISHER
100 Sterling Place, Suite 305
Mechanicsburg, PA 17050
(717) 590-8529

Attorneys for Appellants

Attorneys for Appellee

Dated: ____________

HSS INVESTORS, LLC,
Appellant
v.
SILVER SPRING TOWNSHIP,
Appellee

:
:
:
:
:
:

No. 2019-08258

LAND USE APPEAL

CONSENT DECREE
AND NOW, this ___ day of __________, 20___, upon consideration of the Joint Motion
For Entry of Consent Decree filed by Appellants HSS Investors, LLC and Appellee Silver Spring
Township (the "Township"), it is hereby ORDERED and DECREED as follows:
1.

The Settlement Agreement attached hereto is hereby approved as an order of

2.

This action is hereby DISMISSED.

3.

This Court retains jurisdiction to enforce the terms of this Order.

Court.

BY THE COURT:

_______________________________
J.

Distribution:
Sean M. Shultz, Saidis, Shultz & Fisher LLC, 100 Sterling Parkway, Suite 305, Mechanicsburg,
PA 17050
Helen L. Gemmill, McNees Wallace & Nurick LLC, P.O. Box 1166, Harrisburg, PA 17108-1166

